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RE:Colmments on Foreign Account Tax Compliance Act Provisions(Reporting On

CeHain Foreign Accounts)

Dear Sir/Madam:

The Japan Sccunties Dealers Association(``JSDパ ')appreclates the opportuntty to

provide colnments h resPonse tO Notice 2010-60 conceHling regulatory and

admmistrat�e mterprctatiOn and implcmentation of the Foreign Accolnt Tax

Compliance Act(WFATCAW),whiCh Was elllacted on March 18,2010 as Part of the

Htting I“ entives to Restore Employment(HIRE)Act of2010(Pub.L.111-147).

The JSDA comprises lnore than 500 1ne� bers collsiSting of secllrtties frms and

other fmancial institutions opertting secllrtties bushesses � Japan.Ttt JSDA is
色nctioning as a self―rcgulatoly organization as well as a tradc association in the

Japanese sccurtties lnarket.

In the past, Japanese secllritics ttms and inancial institutions have nェ 1ly

coopertted wtth the enforcement ofthe UoS.tax law through act� e partttipttions in the

Qualitted lnterlnediary(“ QI'')rCgimc.While wc understand the pwpose and thc
backgЮ und Of FATCA,we are concemed about he potential administrat� e and

compliance burden on thc Japanesc securtties flrms and inancial institutiolls due to the

practical issues that may arisc durlng the implementation ofFATCA.While we welcolne

the speciic guidance mcluded � Notice 2010-60(the“ Notice")that Was designed to

reduce the burden placed on foreign inancial institutions(``FFI''),We are still concemed

about the potentially excessive compliance burden that our lne� bers are cxpected to

face.Therefore,we would appreciate your understanding in the issues desc� bed below

to ensllre that the regulations and ttture guidance are developed h a manner that

mininlzes the ad41niStrative burden placed on the secllrities frms and inancial

instttutiolls ul Japan.

Especialltt it shOuld be noted that Japanese secllrtties compames and fmancial



institutiolls are in compliance with ``Act on Prevention of Transfer of CrH� nal

Proceeds,"which was enactcd to prevent lnoney laundering by such lneasllre as the duc

diligence requrements lbr the custolllers of business operatiolls.We would also like to

notc that no signittca� tax cvasion case by a U.S.person has been reported � Japan

aner the implementation of QI regime on January l,2001.h light of these

cとcumstances,we woild grcatly appreciate if the U.S.Dcpartment of Treasury(the

“Treaswプ ')and the lnt∽盟l Revcllue Selwicc(the“ IRS")中叫y COnsider the的 1low�g

recollmendatiolls.                                         ・
「  I    I

l.Application ofSection 1471(D(4)or 1471(b)(2xB)to Japanese Financial lnstttutions

As previously noted,■ is ollr understanding that no signittcant tax evasio4 case by

aU.S.person was reported in Japan aner he QI regime was implemented on JImuary l,

2001.By way ofbackgroundぅ in general,Japanese secllrtties flrms are very reLctant to

open an account for a custolner who does not reside in Japaコ ら because Japancse

secllrities fr■ LS are lnost hkely not pemitted to solicit bushess with noIIlresident

custolners without frst obtain� g securities brokerage license■ l the customers'home

jllrisdictiolls. In addttioL lcss than O.01%of the accounts IIlaintained through

Japanese secllrtties frms(type_l inancial instmlnent bushess operttors under the

F�ancial lnstrulnents and Exchange Act)are OWlled by U.S,persons(based On the

rcceipt of Foェ ニ■■W-9 under the e� sting QI rCgime).It SIЮ uld also be noted that most

ofthe Fomtt W‐ 9 were submttted by Japanese natiollals who temporarily reside in he

U.S.for business and became U.S.residents under U.S,tax laws.In this regardぅ ■ is

highly unlikely for a UoS.person to avoid taxes through secllriお s frms in Japan.

Accordinglゝ we would like to request that type-l fmancial instrumen business

operators be nsted as a class ofexempt hstitutions under Sec.1471(り (2xB)。

2,Veriication and lnformation Reportng Requir,InentS Of U.S.Accounts under the

Agreement between a Forelgn Financial lnstitution and the IRS

It is our understandmg thtt FATCA would revise the existing QI agreclxlent and

impose addttional requirements on existing QIS Such as aШ Шal information reporting

requreIIlent of the speciied UoS,person,including name or corporate llalne,address,

U.S.taxPayer identiication mu� ber(“ TIN''),aCCOunt nu� ber9 account balance,and

allnual gross receipts and wtthdrawal amount.Howeveち since the e� stng customer

management system at Japanese secllrtties compa� es does not lllantalll all ofthe above

information,the additional requrements would Place considerable compliance burden,

includ�g adn�nistrative burden and signincant lnailing costぅ ln lneetlng such addttional

requrements,cspecially the requと ements to report the account balance and the annual

receipts and wtthdrawal.Accordingly9 we request that thc deinhion of speciied U.S.

persolls suttect tO the repoHing requrement be lnoditted to inchde only the UoS,person

deined under U.S.tax laws and regulations(1.e.au.s.cttizen,green card holdeち U.S.

reside� ,UoS.corporation,etc.)whO has established a new account aner the erect� e



date of FATCA,as well as the e� sting custolners who were identitted as UoS.person

through the ordinary course ofbushess.

In addition,we rcquest that securities frms and inancial institutions not be rcqured

to conttm the identincation of cach customeち and requred to mquiry about the lU.S.

status only ifthe customer information obtalned dllring the ordinary collrse ofbusiness

implies thc custoIIler'sU.S.status through language,telep中 腎 llu�beL or electro� c
mail address,etc.FunherlnOrc,thc accounts ettablished soに 1デfor the purlDOSe of ttock

options and treasury shares as well as the accolnts established for cmpbyee stock

ownership plans or corporate employce stock owllership plans pose very low risk ofU.S.

tax evasion and we believe thatthey shoum also be cxcmpt under Sec.1471(b)(2)(B).

3.U.S,Owlled Foreign Enthies

Cttenttt Japanese securtties ttms confrm the identtty ofent■y clients but do not

ma■ltain theと shareholders inforHDtion.The due diligence requireIIlent ofa UoS.owned

foreign enttty essentially means the verittcation of all sharcholders or owllers of cnttty

clientsぅ whch is expected to be very burdensome and costly.Accordingl,We wOttld

hke to request the following:

(1)TO require the deterlninttion as to U.S.status of enttty clients only upon
cstablishment ofthe accountぅ alter FATCA has bccolne erective.

(2)To allOW participating FFIs to rely on third party dtta sollrces when following the

steps dcscribed in he Notice to veri,whether the enttty clients are engaged in

active trade or business. The JSE)A welcolnes the approaches introduced in the

Notice that arc designed to hmtt the verittcation requttements to the chttties wtth

no active trade or buslllcss,and WOuld lke to requestthatthe Trcasury and the IRS

inchde the use ofthird party data sollrces in the regulations.

(3)To lim■ thC scopc of due diligence requrOllle�  to thc dircct shareholders or

owllers of entity chents.  Ahhough the Sec. 1473 of FATCA deines the

substantial U.S.owller as a specitted U.S.person who dとecdy or indirecdy holds

10 percent or lnore ofthe entites,■ would be practically mpossible to ve五敷 the

cxistence of� direct shareholders thtt are specitted U.S.persons.

(4)TO ver�y the identiicatbn ofsubstantial U.S.owllers ofthe enttty clients only at

the timc ofthe establishnent of new account through a wntten certittcation as to

existcnce and identity ofthe substantial U.S.owners ttom the enttty clients.Since

custolners are not requred to illvestigate the substantial U,S,owners under the

curent Japanese lawク repeatng the verincation requttements would be unduly

burdellsolne and costly in ligh of possble adIImistr誠 �c work, addnional

custolner corespondences, and system enhancements required to comply with

such requircments.

(づ )TO treat the accounts utilized merely for the folbwing purposes,which Poses the

low risk ofU.S,tax evasion,as exempt under Sec.1471(b)(2)(B).

・ Buyback oftreasury shares



・  Employee ttock ownersltt Plans

・  Corportte employec stock ownershゃ planS,etc.

4.ExPanded Afflliate Group

Under FATCA, due diligence and certah other requrements under an FFI

agreelllent are generally imposcd on an exPanded afrlliate〔 埋 w baSiS unless otherwise
provided by the Treasury(e.g。 ,the detu.二上ination of the$50,000 threshold witt respect

to ind�idual accoullts).As Japanese securtties irms do not mantain pcrtinent records

on the group basis and the requirement of group based due diligence and record

IIlantenance would create substantial compliancc burden,we request that participating

FFIs be pernltted to perfoI.ltt due diligence and mainta■ l the requred recOrds on a

stand―alone basis.We also request that almual repoHing and extemal audtt be pertttted

to be lnade on a stand―alone basis.

5.  Other Requirements

(1)Amual Report                                      
―

We request thtt participating FFIs be perrtttted to elect to use Fo二 二二■1099 in heu of

the allllual rcPoi at discrction of each participating FHぅ in order to mmimizc the

adn�nistrative burden placed on FFIs.  Furthe二 坦二〇re,even if Fo■■11 1099 is not elected,

we requcst that thc requrement to report the account balance,thc amount of gross

receipts and withdrawal be eliminated becausc Japanese secllrtties frms do not nttintain

such records and would be unduly burdellsolne and costly to rcport such �formation.

(2)Report on Recalcttrant Account hlders

According to the Notice,the Treasllry and the IRS appear to intend to requre thc

reporting ofrecalcilrant account holders with ccrtain hdicia ofUoS.status.  We requcst

that the scope of such reponing be limtted only to thc cxtent of the informatbn

available to the part掩 ゃating FFIs during theと ordinary collrse ofbushess.

(3)Ext9田nl Verittcation

We request that the external veriflcation requirelllents be developed so that

existing QIS WOuld not face excess� c cott and comphance burden,as they have aready

been required to comply with the extcrllal veriication requreIIlent.

Conchslon

As we discusscd,FATCA would place considerablc burden on thc admШ �strat�e

matters of Japanesc securities frms and inancial �stitutiolls.A■ hough all the above



issues are critical,we wOuld like to ask for an e� ra attention to our request au�ber l,

APPlication ofSectiOn 1471(つ (4)or 1471(b)(2)(B)tO Japanese Financial lnstttutions.In

the event that it is not feasible, then we request that the abOve request 2 ～ 5 bc

considered as an ahernative.  We would appreciate yollr kind consideration for

Japanese secllrtties frms and inancial instttutions in order to prevent possible negat� e

COllSequences on the behaviors of Japanese mvestors who are mvestng in U.S.

sccurities.

We look forward to working wtth you ttЮ ugho� the implementation of the

FATCA provisions and remain at your disposal for a lneetmg or call to exPand hrther

on the above considerations.

Yollrs sincerelb

Japan Secllr■ ies Dealers Association

押勉匁 襴汰ラ峯

CC:

眈 Steven A.Musher

Assoclate ChicfCounsel(IntcmatiOnaゥ

Interllal Revenue Service

llll Collstitution Avc.,NoW

Washington,D.C.20224

Mに Cari Cooper

Senior Colnsel,orlce ofthe A,sociate Chief Coullsel(Intemational)

Interllal Revenue Service

llll Constitution Ave.,N.W

Wasl�ngton,D.C.20224

Mh John Sweeney

Attomett Orlce ofthe Associate ChefCollnsel(IntematiOnaウ

Int(】4al Revenue Service

llll Constitution Ave.夕 N.W
Wash�gton,D.C.20224


