
[TEXT OF THE FATCA COMMENT LETTER SUBMITTED BY 
FINANCIAL SERVICES COUNCIL OF AUSTRALIA] 

  
                                                      7 June 2011 
  
Hon. Douglas H. Shulman 
Commissioner 
Internal Revenue Service 
CC:PA:LPD:PR (NOT-121556-10) 
Room 5203 
P O Box 7604, Ben Franklin Station 
WASHINGTON DC 20044 
UNITED STATES OF AMERICA 
  
Dear Mr Shulman 
  
COMMENTS BY THE FINANCIAL SERVICES COUNCIL OF AUSTRALIA ON THE FOR-
EIGN ACCOUNT TAX COMPLIANCE ACT (“FATCA”) AND NOTICE 2011-34 (“NOTICE 
34”) 
  
Further to the comments made in our submission of 1 November 2010 in respect of Notice 2010-60, the 
FSC welcomes the opportunity to comment on the provisions of Notice 2011-34 (Notice 34). 
  
The FSC represents the wholesale funds management, superannuation and life insurance industries in 
Australia. The FSC has 130 members who collectively are responsible for investing more than AUD 1.8 
trillion on behalf of the Australian public. The Australian funds management industry is the fifth 
largest in the world. 
  
Our comments, which focus on Section III, Part C (dealing with the deemed compliant status of certain 
investment vehicles) and Section III, Part D (dealing with the deemed compliant status of certain re-
tirement plans) are set out in Addendum A. 
  
Executive summary 
  
We submit that Treasury when issuing further guidance should consider exempting collective invest-
ment vehicles (CIVs) that meet the general requirements articulated below. 
  
In particular, CIVs that operate in comparable tax jurisdictions with which the USA has an exchange of 
information agreement and that are already required in terms of domestic law to annually report full 
details to the domestic tax authorities of all distributions made to investors, should be acknowledged as 
posing an insignificant risk of tax avoidance and should be treated as complying with the provisions of 
FATCA. 
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Likewise, retirement plans that provide non-residents with no tax avoidance benefit should not be 
subject to FATCA. 
  
We trust that our comments will be favourably considered and remain available to provide clarification 
or additional information in respect of any of our comments. 
  
         Yours sincerely 
          
         Pravin Madhanagopal 
         Senior Policy Manager -- Taxation 
         and Superannuation 
         Financial Services Council 
         Sydney, NSW 
  
                                                       * * * * * 
  
Addendum A 
  
Deemed compliant status of certain foreign investment vehicles 
  
Notice 34 lists three scenarios in respect of which Treasury intends to issue further guidance aimed at 
confirming when certain foreign collective investment vehicles (CIVs) and other investment funds 
would be treated as deemed compliant: 
   
  1. Scenario 1 deals with the requirements of section 
  1471(b)(2)(A) and states that a fund will be deemed 
  compliant if: 
  
     ● All holders of direct interests in the fund are participating 
       FFIs or deemed compliant FFIs holding on behalf of 
       other investors , or entities described in section 
       1471(f); 
  
     ● Only participating FFIs or deemed compliant FFIs 
       or entities described in section 1471(f) can subscribe 
       for interests in the fund; and 
  
     ● The fund provides a certification that its passthrough 
       payments comply with the requirements of Notice 34. 
   
  2. Scenario 2 deals with foreign entities (such as 
  ETFs) of which the interests in them are regularly 
  traded on an established securities market. 
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  3. Scenario 3 deals with the case where: 
  
     ● All direct interests in the fund are comprised of 
       participating FFIs, USFIs, deemed compliant FFIs, 
       entities described in section 1471(f), or non participating 
       FFIs acting as distributors; 
  
     ● Sales prohibitions are in place in respect of specified 
       US persons, NFFEs (other than excepted NFFEs) and 
       non-participating FFIs holding for their own account; 
  
     ● Each distributor agrees to enforce the sales prohibitions 
       described in the previous bullet point, and 
  
     ● The fund complies with the reporting requirements 
       on US Accounts (outlined in Chapter 4 of Notice 34). 
  
Apart from CIVs that are ETFs (i.e. Scenario 2), within the Australian managed funds industry, Sce-
narios 1 and 3 would not cover our funds and therefore treat them as being deemed compliant. 
  
In our submission of 1 November 2010 (a copy of which is attached for ease of reference) we explained 
the concept of a Managed Investment Trust or MIT (which is the CIV used within the managed funds 
industry in Australia), the strict regulations to which MITs are subject and why the FSC believes MITs 
should be treated as deemed compliant. We also noted that that the majority of investors that invest in 
MITs do so through various platforms referred to as Investor Directed Portfolio Services, or IDPS 
platforms for short. IDPS platforms provide custody and consolidated reporting services to investors. 
  
We appreciate that Treasury in providing guidance on FATCA must draft rules of general application. 
  
We therefore propose that Treasury consider treating CIVs (such as MITs) that comply with the fol-
lowing principles as complying with the FATCA provisions: 
   
  1. the CIV should be widely held and should not concentrate 
  ownership in the hands of a few investors. This can 
  be achieved if the CIV is either listed on an approved 
  stock exchange or, if not listed, is required in 
  terms of domestic law to have a certain minimum number 
  of investors. 
   
  2. the laws of the local jurisdiction or the governing 
  documents of the CIV itself should restrict the percentage 
  of interests that non-resident individuals may hold, 
  whether directly or indirectly. In Australia, for 
  example, non resident individuals may not hold more 
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  than 10% of the interests in a MIT. A requirement 
  such as this will ensure that US account holders 
  can not influence or control any aspects of the CIV 
  (such as distribution or investment policy). 
   
  3. the CIV should be subject to regulatory oversight 
  by the prudential authorities of the local jurisdiction. 
   
  4. the CIV should not be resident in a low-tax jurisdiction, 
  but rather in a jurisdiction that has a comparable 
  tax system and/or exchange of information agreement 
  with the USA. 
   
  5. the responsible entity (trustee) of the CIV should 
  in terms of local laws be obliged to report annually 
  to the domestic tax authorities details of all income 
  and gains distributed to investors in the CIV. This 
  information can then, in turn, be transmitted by 
  the local tax authority to the IRS through an exchange 
  of information agreement. Previously identified issues 
  associated with the compliance of local privacy laws 
  may also be overcome if this reporting mechanism 
  is introduced. Identification of US account holders 
  that have invested in a relevant CIV prior to 1 January 
  2013 should be based on existing information that 
  is searchable in electronic form (which may or may 
  not include details such as US passport number and 
  taxpayer identification number). For US account holders 
  that invest after 1 January 2013, details reported 
  to the local tax authorities should include the US 
  passport number and taxpayer identification number 
  of the person concerned. 
  
We are of the view that an application of these principles, in particular the transmission of information 
articulated in point 5 above, fully supports the policy objectives of FATCA in a manner that does not 
place an undue compliance burden on CIVs that are resident in jurisdictions that have tax systems and 
reporting obligations comparable to the USA. 
  
As explained in our submission of 1 November 2010, the Australian managed funds industry has well 
established and rigorous procedures and systems in place for the electronic transmission of distribution 
information to the Australian Taxation Office on an annual basis. In our view, the transmission of this 
information covers exactly what FATCA aims to achieve without imposing additional layers of com-
plexity and compliance cost (which will ultimately be borne by local investors). In this regard, we 
support similar comments made by the Australian Bankers Association (ABA) in their submission on 
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Notice 34. We strongly urge Treasury to adopt a substance over form approach when considering our 
submission on this point as this will avoid costly system changes aimed at providing the same output 
that we believe is already being provided, albeit through a different mechanism. 
  
Our members are of the view that CIVs that are not resident in low tax jurisdictions and that have these 
extensive reporting requirements in place should be acknowledged as posing an extremely low risk of 
enabling US account holders to avoid the payment of US tax. 
  
The FSC will be willing to facilitate discussions with the Australian Taxation Office on how this in-
formation can be made available or used to comply with the objectives of FATCA. 
  
In line with the Technical Explanation of the FATCA provisions prepared by the Staff of the Joint 
Committee on Taxation (JCX-4-10, February 23, 2010), we submit that entities (such as IDPS plat-
forms) that provide administrative and account keeping services to MIT investors should, in line with 
CIVs that meet the general requirements set out above, be similarly exempted. 
  
Deemed compliant status of foreign retirement plans 
  
We note that Treasury intends to issue further guidance on the circumstances under which foreign 
retirement plans will be treated as complying with the provisions of FATCA. 
  
In preparing such guidance, we request Treasury to consider the comments made on pages 6 and 7 of 
our submission of 1 November 2010 as well as comments made by The Association of Superannuation 
Funds of Australia of 23 December 2010. 
  
These comments highlight the fact that because retirement contributions can only be accessed after an 
individual reaches pension age (currently 60 years) and non-residents (because they are effectively taxed 
at 50% on benefits received) don’t in practice invest in Australian retirement plans, there is an ex-
tremely low risk of tax avoidance (if present at all). 
  
Retirement funds that prohibit access before designated retirement ages and are subject to local regu-
lator review should be considered to be FATCA compliant and exempt from reporting obligations. 
  
                                                       * * * * * 
  
                                                    1 November 2010 
  
Hon. Douglas H. Shulman 
Commissioner 
Internal Revenue Service 
CC:PA:LPD:PR (NOT-121556-10) 
Room 5203 
PO Box 7604, Ben Franklin Station 
Washington DC 20044 
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UNITED STATES OF AMERICA 
  
Dear Mr Shulman 
  
COMMENTS BY THE FINANCIAL SERVICES COUNCIL OF AUSTRALIA ON THE FOR-
EIGN ACCOUNT TAX COMPLIANCE ACT (“FATCA”) AND NOTICE 2010-60 (“THE NO-
TICE”) 
  
The FSC welcomes the opportunity to comment on the FATCA provisions and the Notice issued 
pursuant thereto. 
  
The FSC represents the retail and wholesale funds management, superannuation and life insurance 
industries within Australia. The FSC has 135 members who collectively are responsible for investing 
more than AUD 1 trillion on behalf of the Australian public. The Australian funds management in-
dustry is the fifth largest in the world. 
  
We summarise below our members’ proposals on how FATCA could apply within the existing Aus-
tralian legislative and regulatory framework in a manner that our members believe supports the policy 
objective of the law. A more detailed explanation of our proposals is contained in Addendum A. 
  
Executive summary 
   
  1. Managed Investment Trusts (“MITs”) that are low 
  risk based on investor type or profile should be 
  excluded from the operation of FATCA on the basis 
  that the risk of tax avoidance/evasion is extremely 
  low, if present at all. 
   
  2. Widely held MITs should be deemed to comply with 
  the provisions of FATCA on the basis that: 
      
     a. Australian tax law limits the percentage of foreign 
     ownership of MITs; 
      
     b. Our members estimate that foreign investors (including 
     interests held by US account holders) equal approximately 
     3% of all MIT members; 
      
     c. It is likely to be practically and legally impossible 
     to obtain the information required under FATCA for 
     existing US account holders; and 
      
     d. Significant costs will have to be incurred in making 
     IT changes, which, given the small percentage of overall 
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     foreign investors, is unlikely to produce any revenue 
     benefit for the US Treasury. 
   
  3. MITs that do not have a low risk profile or are 
  not widely held should be subject to FATCA on a prospective 
  basis (i.e. after 1 January 2013) because it is likely 
  to be practically and legally impossible to obtain 
  the information required under FATCA for existing 
  US account holders. 
   
  4. Apart from pure risk policies issued by life companies, 
  superannuation policies issued by the superannuation 
  class of life companies should be exempted from reporting 
  requirements under FATCA. Annuity policies and investment 
  bond policies should be subject to FATCA on a prospective 
  basis (i.e. after 1 January 2013) because it is likely 
  to be practically and legally impossible to obtain 
  the information required under FATCA for existing 
  US account holders. 
  
The FSC would also welcome any opportunity to meet with representatives of the IRS to discuss and 
answer any questions it may have in respect of our proposals. 
  
         Yours sincerely 
          
         Martin Codina 
         Director of Policy 
         Financial Services Council 
         Sydney, NSW 
  
                                                       * * * * * 
  
ADDENDUM A 
  
The concept of a MIT 
  
Throughout this proposal reference is made to a MIT, which in the context of FATCA would qualify as 
a Foreign Financial Institution. 
  
By far the greatest proportion of collective investments in Australia is made in and/or through MITs. 
The FSC estimates that our members operate more than 90% of all MITs by number and value that are 
offered in the Australian market. All MITs are subject to the provisions of the Corporations Act 2001 
and most are also registered with the Australian Securities and Investment Commission “ASIC”), 
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which is Australia’s corporate, market and financial services regulator. The regulatory and reporting 
frameworks applicable to MITs (both from a corporate and tax perspective) are extensive and robust. 
  
A MIT is a term used for Australian tax law purposes (mainly for withholding tax purposes and to 
confirm the tax character of income, gains and losses made in respect of underlying assets) and refers to 
a trust that has the following characteristics: 
  
  ● It must either have an Australian trustee or be managed 
    and controlled from Australia; 
  
  ● It must not be conducting a trading activity; 
  
  ● It must carry out its investment management activities 
    in Australia; and 
  
  ● It must comply with requirements of the Corporations 
    Act 2001 applicable to managed investment schemes 
    (MISs). 
  
A MIT must fully distribute all of its annual income to unit holders in accordance with Australian tax 
law. 
  
In general, a MIS is a scheme in terms of which: 
  
  ● people (i.e. members) contribute money or money’s 
    worth as consideration to acquire rights (interests) 
    to benefits produced by the scheme (whether the rights 
    are actual, prospective or contingent and whether 
    they are enforceable or not); 
  
  ● any of the contributions are to be pooled, or used 
    in a common enterprise, to produce financial benefits, 
    or benefits consisting of rights or interests in 
    property, for members 
  
  ● the members do not have day-to-day control over the 
    operation of the scheme (whether or not they have 
    the right to be consulted or to give directions) 
  
                                                       * * * * * 
  
PROPOSAL 1 
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MITs that are low risk based on investor type or profile should be excluded from reporting re-
quirements under FATCA 
  
We agree with our European counterparts, the European Fund and Asset Management Association 
(“EFAMA”) that MITs with a low risk investor base should be excluded from the provisions of FATCA 
on the basis that the risk of tax avoidance/evasion is extremely low, if present at all. 
  
In our view, a MIT will have a low risk investor base if it falls within one of the categories set out in 
Addendum B. 
  
We submit that the founding documentation of each MIT (i.e. trust deed) including supporting 
documentation such as Product Disclosure Statements and Information Memorandums issued under 
local law to investors should suffice to prove whether the relevant MIT’s investor profile is in fact low 
risk. These documents can be provided to the IRS, if required, to prove whether a relevant MIT has a 
low risk investor profile. 
  
PROPOSAL 2 
  
Widely held MITs including the operators of Investor Directed Portfolio Platforms through which 
investors invest should be deemed to comply with the provisions of FATCA 
  
The FSC submits that MITs that are considered to be widely held for Australian tax purposes should be 
deemed to comply with the provisions of FATCA. 
  
Generally, Australian tax law treats a registered MIT as widely held if: 
  
  ● Units in the MIT are listed for quotation on the 
    Australian stock exchange or the MIT has at least 
    50 members; 
  
  ● 75% of the participation interest in the MIT is not 
    controlled by 20 or fewer persons; and 
  
  ● No foreign resident individual has an interest of 
    10% or more in the MIT. 
  
Generally, Australian tax law treats an unregistered MIT as widely held if: 
  
  ● The MIT has at least 30 members; 
  
  ● 75% of the participation interest in the MIT is not 
    controlled by 12 or fewer persons; and 
  
  ● No foreign resident individual has an interest of 
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    10% or more in the MIT. 
  
Our proposal to exempt widely held registered or unregistered MITs is based on the following: 
  
  ● As also mentioned in EFAMA’s submission, the Technical 
    Explanation of the FATCA provisions prepared by the 
    Staff of the Joint Committee on Taxation (JCX-4-10, 
    February 23, 2010) (“the Technical Explanation”) 
    anticipates that the Secretary may provide rules 
    that would permit certain classes of widely held 
    collective investment vehicles (of which MITs is 
    an example) to be deemed to meet the provisions of 
    FATCA. 
  
  ● Widely held MITs represent a limited risk of abuse 
    in that foreign resident individuals do not have 
    the ability to control the underlying assets of the 
    MIT. Therefore from a cost benefit perspective, a 
    disproportionate amount of money would have to be 
    spent to identify US account holders compared to 
    any additional amount of revenue that may be obtained 
    by the US Treasury. 
  
  ● It is noted that within the Australian context, foreign 
    residents comprise a very small percentage of the 
    total investor profile of widely held MITs. A survey 
    amongst our members indicates that foreign residents, 
    of which US account holders would be a subset, accounts 
    for approximately 3% of total MIT members. The majority 
    of investors are Australian residents, whether individuals 
    or institutional investors and complying superannuation 
    funds. This means that the significant costs that 
    will have to be incurred to confirm, verify and transmit 
    information on an annual basis in respect of a very 
    small percentage of foreign investors will effectively 
    be borne by Australian members, thus (unfairly) reducing 
    their investment return by increasing the administration 
    costs associated with managing the affairs of the 
    trust. 
  
  ● Of the even smaller percentage of non-resident individuals 
    that are US account holders that invest in MITs, 
    many have dual Australian permanent residency and 
    US citizenship and live and work in Australia and 
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    also file tax returns in Australia. It is likely 
    that because of the provisions of the Double Tax 
    Agreement between Australia and the US, these US 
    account holders would not have any further tax liability 
    in the US in respect of distributions they may receive 
    from a MIT on the basis that they will likely be 
    Treaty resident in Australia. 
  
  ● In terms of standard account opening procedures in 
    Australia, all Australian tax residents (which would 
    include non-resident US account holders that live 
    and work in Australia on a temporary basis) have 
    a choice as to whether they wish to supply their 
    tax file number (“TFN”) when opening an account with 
    a financial institution or when making an investment 
    in a MIT. If no TFN is supplied (either because 
    one has not yet been obtained, or the taxpayer refused 
    to supply it), withholding tax at the rate of 46.5% 
    (which is the highest individual marginal tax rate) 
    is levied on a gross basis against all amounts distributed 
    or payable to such person by the MIT or financial 
    institution. If a TFN is supplied, no tax is withheld 
    by the financial institution or MIT, but through 
    information reporting procedures implemented by the 
    Australian Tax Office (referred to as the Annual 
    Investment Income Report, or AIIR), all distribution 
    information and certain personal details in respect 
    of all account holders and MIT members are transmitted 
    to the ATO on an annual basis to enable the ATO to 
    verify that information supplied in an investor’s 
    or account holder’s tax return match income they 
    may have received throughout the year. Given the 
    fact that personal income tax rates in Australia 
    are much higher than in the US, it would be inconceivable 
    for US account holders that fit this profile wanting 
    to avoid the payment of US tax -- as explained, because 
    of Australia’s high tax rates, it would be better 
    for them to pay tax in the US as opposed to Australia. 
  
  ● By far the majority of investors investing into MITs 
    do so through various platforms referred to as Investor 
    Directed Portfolio Services, or IDPS platforms for 
    short. An IDPS is a service for acquiring and holding 
    investments that generally involves custody arrangements 
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    and consolidated reporting to investors. The services 
    are typically marketed as a master fund or wrap account. 
    The Technical Explanation also anticipates that entities 
    that provide administration, distribution and payment 
    services on behalf of collective investment vehicles 
    (such as MITs) may be deemed to meet the requirements 
    of FATCA to the extent necessary to implement the 
    rules. We therefore submit that IDPS operators that 
    provide administrative and account keeping services 
    to investors that invest through the IDPS into widely 
    held MITs should, in line with the proposed exemption 
    for widely held MITs, be similarly exempted. 
  
  ● It is highly questionable whether MITs will be able 
    to verify the details of existing US account holders 
    as required by FATCA if they should not be exempted. 
    This is because MITs would under Australian law have 
    no effective way of legally compelling US account 
    holders to supply the details required by FATCA. 
    We are mindful that the FATCA Act requires foreign 
    financial institutions to close the accounts of “recalcitrant 
    account holders” under these circumstances, but preliminary 
    advice obtained suggests that, in the absence of 
    fraud or other suspected criminal activities, there 
    may be no legal basis under Australian law to do 
    so. 
  
If our proposal to exempt widely held MITs should not be accepted, we propose, because of the reasons 
mentioned under Proposal 3 below, that FATCA should apply on a prospective basis only (ie. after 1 
January 2013) to US account holders. 
  
PROPOSAL 3 
  
Account verification and reporting procedures for MITs that do not have low risk investors or are 
not widely held 
  
In line with existing Australian “Know Your Client” procedures and compliance with Australian anti 
money laundering legislation, MITs are required to verify the identity of all investors (including 
non-residents) at the time an investor first invests into a MIT. Although current KYC procedures do not go 
as far as obliging MITs to obtain the TIN of US accountholders (as what would be required under 
FATCA), the FSC would welcome working collaboratively with the IRS at expanding existing KYC 
procedures in respect of accounts opened after 1 January 2013 such that our members are in a position 
to provide the IRS with the information it requires. 
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We propose adopting the suggested expanded KYC procedures only in respect of accounts opened after 
1 January 2013 on the basis that, as mentioned above, it will according to our members prove practically 
and legally impossible to oblige existing account holders to provide and confirm the information re-
quired under FATCA. Although our members can write to existing account holders to supply the ad-
ditional information required under FATCA, our members would have no legal means in terms of 
prevailing Australian law to enforce compliance with such requests or to verify the accuracy of replies 
received. In the absence of a specific requirement under Australian domestic law to do so, it is also 
unlikely that our members would be able to lawfully close the accounts of those investors that fail to 
respond to requests for information. We also note that many investors that make use of the services of 
financial advisors provide the postal details of their financial advisors for record purposes, reinforcing 
the practical difficulty in verifying and obtaining the kind of information required under FATCA in 
respect of existing account holders. 
  
If the information reporting requirements under FATCA were to apply to accounts opened after 1 
January 2013 only, our members would be in a position to insist that US account holders investing on 
or after this date must produce their original US passport and IRS confirmation of their TIN before 
they would be allowed to invest in or through any MIT that is either not low risk or not widely held. 
This would be the case irrespective of an investors makes use of the services of a financial advisor. Our 
members should then be in a position to supply the following information to the IRS on an annual 
basis, much of which is already supplied on an annual basis to the ATO through the AIIR process 
referred to above: 
  
  ● Passport number, 
  
  ● Name and address of account holder on record; 
  
  ● TIN; 
  
  ● Account number; 
  
  ● Account balance comprising the difference between 
    opening value and closing value as at a particular 
    date; and 
  
  ● Statement of the kind and amount of distributions 
    made during a particular period. 
  
The suggested approach will also allow our members that may choose to do so, to adjust the adminis-
trative cost associated with managing the accounts of US account holders accordingly so that any in-
creased cost does not adversely impact non-US account holders. 
  
PROPOSAL 4 
  
Proposal to exempt certain policies issued by life companies 
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In terms of the Notice, life company policies that relate solely to pure risk business (i.e. term life policies 
without an investment component) will not be subject to reporting under FATCA. 
  
The Notice does however suggest that “. . . other contracts . . . or annuity contracts [that] combine 
insurance protection with an investment component . . . may present the risk of U.S. tax evasion that 
chapter 4 is designed to prevent.” 
  
In respect of these “other contracts or annuity contracts” we note and propose the following: 
  
  ● Apart from pure risk term life policies, life companies 
    in Australia typically offer superannuation policies, 
    annuity policies and investment bond policies, all 
    three of which have an underlying investment component. 
  
  ● Superannuation policies (issued by the superannuation 
    class of a life company) would in practice be issued 
    under two circumstances that may be relevant for 
    FATCA. It is noted that this point deals with the 
    situation of an individual investing in a superannuation 
    policy out of his/her own volition, as opposed to 
    the situation where an employer is legally compelled 
    to make superannuation contributions on behalf of 
    an employee in terms of Australian law. We understand 
    that the application of FATCA in the latter case 
    will be dealt with in a separate submission by The 
    Association of Superannuation Funds of Australia. 
    The circumstances are: 
  
     ● The first involves the case of an American individual 
       account holder that holds dual Australian permanent 
       residency and US citizenship and that permanently 
       resides in Australia. 
  
     ● The second involves the case of an American individual 
       account holder that holds US citizenship and that 
       temporarily resides in Australia and eventually returns 
       to the US. 
  
  ● We propose that superannuation polices issued under 
    both scenarios referred to in the previous bullet 
    point should be exempted from the provisions of FATCA 
    for the following reasons: 
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     ● In both cases, contributions made must by law remain 
       in the fund until the individual reaches pension 
       age (currently 60 years). All contributions made 
       also suffer tax at 15% in the fund. 
  
     ● In the first case, once the individual reaches pension 
       age, Australia will in terms of the current provisions 
       of the Double Taxation Agreement with the US retain 
       taxing rights in respect of pension benefits the 
       individual may receive in terms of the tie breaker 
       provisions of the Double Tax Agreement. There is 
       therefore no avoidance of US tax in this case. 
  
     ● In the second case, non-residents that depart Australia 
       after having made superannuation contributions (through 
       the premiums they have paid in respect of a superannuation 
       policy they may have taken out) suffer a further 
       35% tax on their superannuation benefit, thus bringing 
       their effective tax rate to 50%. Because of the high 
       rate of tax paid by non-residents when departing 
       Australia, it is our members’ experience that in 
       practice non-residents do not invest in these kinds 
       of policies. 
  
  ● FATCA could in principle apply to annuity policies 
    and investment bond policies, but because of the 
    practical and legal difficulties in obtaining information 
    from existing account holders (as elaborated under 
    Proposal 2 and 3 above), it is proposed that FATCA 
    should apply to these types of policies on a prospective 
    basis only, i.e. after 1 January 2013. 
  
                                                       * * * * * 
  
ADDENDUM B 
  
A MIT would meet the condition of prohibiting investment by specified US persons if the MIT pro-
hibits investment by a US person other than either a person described under Internal Revenue Code 
section 1473(3)(A) through (J) or any other US person that is excluded from this definition under a 
different provision of the Code or under any form of tax guidance. 
  
The US persons described in subsections (A) through (J) of IRC section 1473(3) and therefore not re-
quired to be reported are the following: 
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  ● Any corporation the stock of which is regularly traded 
    on an established securities market, 
  
  ● Any corporation which is a member of the same affiliated 
    group (as defined in IRC section 1472(e)(2) without 
    regard to the last sentence thereof as a corporation 
    the stock of which is regularly traded on an established 
    securities market. 
  
  ● Any organisation exempt from taxation under IRC section 
    501(a) or an individual retirement plan. 
  
  ● The United States or any wholly owned agency or instrumentality 
    thereof. 
  
  ● Any State, the District of Columbia, any possession 
    of the United States, any political subdivision of 
    any of the foregoing, or any wholly owned agency 
    or instrumentality of any one or more of the foregoing. 
  
  ● Any bank (as defined in IRC section 581. 
  
  ● Any real estate investment trust (as defined in IRC 
    section 856) 
  
  ● Any regulated investment company (as defined in IRC 
    section 851) 
  
  ● Any common trust fund (as defined in IRC section 
    584(a)) 
  
  ● Any trust which is exempt from tax under IRC section 
    664(c) or is described in IRC section 4947(a)(1). 
      
     1. A foreign person is a low risk investor described 
     in this paragraph if it is within any of the following 
     categories: 
       
      a) A pension or employee benefits plan or arrangement 
      that is generally exempt from income taxation in 
      the foreign country in which it is established. 
       
      b) A foreign government, any political subdivision 
      of a foreign government or any wholly owned agency 
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      or instrumentality thereof. 
       
      c) A wholly owned and controlled entity of a foreign 
      government 
  
      d) A foreign central bank of issue 
       
      e) Any international organisation or any wholly owned 
      agency or instrumentality thereof. 
       
      f) An investment entity wholly owned and controlled 
      by a foreign government. 
       
      g) An entity established in a foreign jurisdiction 
      for a public purpose, eg., religious, scientific, 
      literary, educational or charitable purpose, operated 
      exclusively for that purpose and generally exempt 
      from income taxation in the jurisdiction in which 
      it is established, or 
       
      h) A non financial foreign entity (“NFFE”) to which 
      the reporting requirements under section 1472(a) 
      do not apply. 
       
      Under section 1472(c)(1) and (2), the reporting requirements 
      under section 1472(a) do not apply to the following 
      categories of foreign entities: 
  
      Section 1472(c)(1): 
        
       A. Any corporation the stock of which is regularly 
       traded on an established securities market; 
        
       B. Any corporation which is member of the same affiliated 
       group (as defined in section 1471(e)(2) without regard 
       to the last sentence thereof as a corporation; described 
       in subparagraph (A) above; 
        
       C. Any entity which is organised under the laws of 
       possession of the United States and which is wholly 
       owned by one or more bona fide residents (as described 
       in section 937(a) of such possession; 
        
       D. Any foreign government, any political subdivision 
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       of a foreign government , or any wholly owned agency 
       or instrumentality of any one or more of the foregoing; 
        
       E. Any international organisation or any wholly owned 
       agency or instrumentality thereof; 
  
       F. Any foreign central bank of issue; or 
       
      Section 1472(c)(2): Any other class of persons identified 
      by the Secretary for purposes of this subsection 
      as posing a low risk of tax evasion. 
       
      i) Any NFFE that complies with the requirements under 
      Chapter 4 of the Code. 
       
      j) A pooled fund whose investors, directly and indirectly, 
      are limited to persons in any combination of the 
      above categories or whose investors are pooled funds 
      whose investors directly and indirectly, are limited 
      to persons in any combination of the above described 
      categories. 
 


